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IN THE UTAH COURT OF APPEALS

STATE OF UTAH,

Plaintiff/Appellee,

v.
ROBERT EARL CLINE

Case No. 20160179-CA

Defendant/Appellant.

BRIEF OF APPELLEE

JURISDICTION AND NATURE OF PROCEEDINGS

This is an appeal of the sentence following guilty pleas to Criminal Trespass, a
class A misdemeanor, in violation of Utah Code Ann. § 76-6-206(2)(8) 1 , and
Stalking, a class A misdemeanor, in violation of Utah Code Ann.§ 76-5-106.5 in
the Third District Court, Salt Lake County, State of Utah, the Honorable Keith A.
Kelly presiding. This Court has Jurisdiction pursuant to Utah Code Ann. 78A-4103(2)(e) which grants the Utah Court of Appeals jurisdiction over appeals from
criminal cases that do not involve first degree felonies or capital offenses.

1

All statutory citations in this brief are to the 2015 edition of the Utah Code.
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Gw

ISSUE PRESENTED AND STANDARD OF REVIEW
~

Issue Presented

Did the trial court abuse its discretion in imposing suspended consecutive
sentences and 24 months of probation?
Standard of Review

Sentencing decisions are reviewed for abuse of discretion. State v. Helms,
2002 UT 12, ,i 8.
CONSTITUTIONAL PROVISIONS, STATUTES AND RULES

The following statutes are relevant:
UTAH CODE ANN.§ 76-3-204 (2015)
UTAH CODE ANN.§ 76-3-401 (2015)

vJ

2
I$
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STATEMENT OF THE CASE
Nature of the Appeal:

The defendant appeals the imposition of sentence following his guilty pleas
to the class A misdemeanor offense of Stalking in violation of Utah Code Ann. §766-206(2)(8), and the class A misdemeanor offense of Criminal Trespass of a
Dwelling, in violation of Utah Code Ann. §76-5-106.5, in the Third District Court,
the Honorable Keith A. Kelly presiding.
STATEMENT OF MATERIAL FACTS AND PROCEDURAL HISTORY

The matters before this Court arose as four separate cases. The procedural

~

history is essentially identical, since the hearings on all cases were conducted on
the same dates. The material facts 2 are discussed below under their individual trial
court case numbers.
Case 141906810:

On June 25, 2014, Robert Earl Cline pied guilty to a class A misdemeanor
offense of Attempting to Flee from a Police Officer in violation of Utah Code Ann.
§ 41-6A-210, and a class B offense of Operating a Motor Vehicle without an
Interlock Device in violation of Utah Code Ann. § 41-6A-518.2(3) in Third District
Court case 141906810. He was placed on unsupervised probation and ordered to
pay $650 in fines and fees, to complete 40 hours of community service, and to

2

The facts in this brief are drawn from police reports, court records, and the presentence
report relating to these cases.

3
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~

commit no new offenses as conditions. As discussed below, Cline did not comply
<@

with these terms of probation, and the State filed an Order to Show Cause (OSC)
on November 15, 2015.
Case 151906036:
On March 18, 2015, Cline sent multiple text messages to his mother and to
his former mother-in-law. Attached to the text messages were photographs of the
defendant's former wife engaged in intimate relations with an unidentified man.
Cline's ex-wife told police that the defendant accessed the photos by hacking her
private Google account. On May 20, 2015, Cline was formally charged with a single
count of Distributing an Intimate Image pursuant to Utah Code Ann §76-5B203(5)(A) in Third District Court case 151906036. This matter is the subject of the
companion case filed before this Court under case number 20160181-CA.
Case 151907577:
Neighbor met Cline in about August of 2014 when she moved into a house
on the same street as Cline's mother. Shortly after they met, Cline began arriving
at Neighbor's home uninvited, phoning her repeatedly, and sending her multiple
emails. By January 2015, she was enduring "constant harassment" from Cline, and
lived in fear for the safety of herself and her children. R. 158(1 ); R. 98(2). On June
15, 2015, Neighbor called the police after finding Cline on her front porch. Upon
their arrival, Cline told police he was married to Neighbor, and identified himself by
using the name of Neighbor's former husband. Neighbor related to the police that

4
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Cline had used her former husband's name to apply for jobs and credit, and to
obtain private information about her.
On June 22, 2015, Cline was charged by Information in Third District Court
with the class A misdemeanor offenses of Criminal Trespass in violation of Utah
Code Ann. §76-6-206(2)(b), and Providing False Personal Information to a Police
Officer, in violation of Utah Code Ann. §76-5-102(3)(a) in Third District Court case
151907577. Cline missed his initial appearance, and a $2,500 warrant was issued

~

for his arrest. As a result of the new arrest, his pretrial release on case 151906035
was also revoked. Cline was eventually booked on October 19, 2015. An attorney
from the Salt Lake Legal Defender's Association was appointed to represent him,
and preliminary hearings for both cases were scheduled for November 19, 2015.
Meanwhile, on October 15, 2015, Neighbor obtained a civil stalking injunction
enjoining Cline from being near her under Third District Court case 150901394.
On November 19, 2015, the defendant waived his right to a preliminary
hearing and accepted the State's offer of pleading to a reduced charge of
Attempted Distribution of an Intimate Image as a class B misdemeanor in case
151906036, and pleading to the class A misdemeanor charge of Criminal Trespass
in case 151907577. Pursuant to the plea agreement, the state moved to dismiss
the remaining class A misdemeanor charge of Providing False Information to a
Police Officer. Cline was assisted by counsel, and informed of his rights by the
magistrate pursuant to Rule 11 of the Utah Rules of Criminal Procedure. He signed

5
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~

the plea affidavit describing the rights he was waiving in the presence of the
~

magistrate and his attorney, and acknowledged that his plea was knowing and
voluntary. The magistrate accepted the plea and ordered that Cline be released to

~

pretrial services with the stern admonition that he have no contact with Neighbor
or Ex-Wife pending sentencing. Upon being led from court, Cline looked directly at
Neighbor in the gallery, and the magistrate revoked his order of release to pretrial
services.
A bail hearing was set before Judge Kelly on December 11, 2015. The Judge

~

agreed to recall the warrant and release Cline to pretrial supervision with the strict
order that he have absolutely no contact with Neighbor. He was instructed to
cooperate in preparing a presentence investigation and report (PSR) with Salt
Lake County Criminal Justice Services and ordered to return for sentencing on
February 12, 2016.
Case 151913543:

On December 17, 2015-mere days after being released, Cline returned to
Neighbor's home in violation of the civil injunction and Judge Kelly's no-contact
order. His pretrial release was again revoked, and he was charged with another
count of Stalking in violation of Utah Code Ann. §76-5-106.5 in Third District Court
case 151907577. Cline was booked on a $5,000 warrant, and all four of his cases
were set for a bond hearing on January 8, 2016. At the bond hearing, Judge Kelly
denied Cline's motions to be released to pretrial services and to have his bail

6
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

reduced, and the three 2015 cases were continued to the February 12, 2016
sentencing date. Case number 141906810 was also set for a hearing on the OSC
on the same date.
The Sentencing and Order to Show Cause

On February 12, 2016, Cline pied as charged to the single class A
misdemeanor stalking offense in case 151913543, waived his right to a formal
hearing on the OSC in case 141906810, and admitted violating his probation. As
in the previous cases, he was advised by counsel, and the judge performed a
thorough colloquy advising Cline of his rights pursuant to Utah R. Crim. P. 11. Cline
signed the plea affidavit reflecting that his plea was knowing and voluntary, and
affirmatively waived his right to continue sentencing to a later date to amend the
PSR to reflect the new conviction.
The PSR recommended that the court place Cline on supervised probation,
and order him to submit to a mental health evaluation and comply with any
recommended treatment after an "appropriate" jail term. R. 156(1 ); R. 96(2). At
sentencing, Cline's attorney advocated for a more moderate sentence, requesting
that the judge order probation and mental health treatment in lieu of additional jail
time. In contrast, the State's attorneys asked the judge to forgo probation entirely
and commit Cline to jail. The State further requested that the sentences on the
three cases be served consecutively due to the egregious nature of the behavior,
the psychological stress on the victims, and the fact that he committed new

7
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~·

offenses in direct violation of the court's no-contact order and stalking injunction
~

while on probation for case 141906810.
Ultimately, Judge Kelly followed the general recommendations of the PSR;
he placed Cline on probation for 24 months, but ordered that probation be
supervised by Adult Probation and Parole (AP&P) rather than Salt Lake County.
Judge Kelly further ordered that Cline complete a mental health assessment and
substance abuse evaluation, and that he follow any recommended treatment as a
condition of probation. R. 143:17-20(1); R. 83:17-20(2). The judge also imposed

~

180 days of jail as a sanction for the probation violation on case 141906810, with
the remainder to be suspended upon completion of an in-custody substance abuse
treatment program known as "CATS". Finally, Judge Kelly ordered the sentences

Q}

on the three new convictions to run consecutively in the event of any additional
probation violations or new convictions. R. 141 :15-25(1 ); R. 143: 8-20(1 ); R.
~

148:7(1); R. 81 :15-25(2); R. 83: 8-20(2); R. 88:7(2). 3
On March 11, 2016, Cline filed three identical notices of appeal "from the
final judgment/order entered against him" with the Utah Court of Appeals under

~

case numbers 20160179-CA, 20160180-CA, and 20160181-CA. The two class A

3

~

The sentence on the class B misdemeanor in case #151906036 was mistakenly entered
as 365 days with 185 days suspended. The error was corrected by a minute entry on April
29, 2016, reflecting that the defendant was, in fact, sentenced to 180 days on the class B
misdemeanor in compliance with Utah Code Ann §76-3-204(2). AP&P does not typically
supervise class B misdemeanors, and requested a review of the sentence on February
23, 2016, ostensibly to ask that case 151906036 be closed with credit for time served.

8
~
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matters were consolidated by this Court's motion on June 23, 2016 under the
instant case 20160179-CA, while the class B conviction and sentence is the

~

subject of companion case 20160181-CA.
After the Notices of Appeal were filed with this Court, Cline asked Judge
Kelly to review his order of 180 days with early release upon completion of CATS
on case 141906810. A review hearing was held on April 29, 2016, where Cline
represented that he was unable to participate in the CATS program due to a conflict
with the jail. Judge Kelly reduced the commitment on the OSC to 140 days of jail
with credit for time served, and ordered Cline released to the supervision of APP
upon completion of the 140 days. 4

4

Cline was released to AP&P in June of 2016. On June 9, he allegedly sent several
text messages to Neighbor, and on June 16, 2016 he was charged in Third District
Court with a third degree felony charge of violating a stalking injunction under Utah
Code Ann §76-5-106.5. As a result of this new violation, and his general noncompliance, AP&P filed an OSC on July 7, 2016 alleging that he violated probation
on cases 151907577 and 151913543. The trial court issued a $25,007 cash
warrant and set a bench warrant hearing for July 29, 2016. Cline failed to appear
at the bench warrant hearing, and as of the date of this brief, his whereabouts are
unknown.

9
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

~

~

SUMMARY OF THE ARGUMENT
The trial court considered all relevant factors in making its sentencing
decision and did not violate any statutory or constitutional limitations. Therefore, it
was not an abuse of discretion for the trial court to impose consecutive sentences.
In addition, the trial court had discretion to order 140 days of jail as a sanction for
the appellant's parole violations.

ARGUMENT

I.

THE TRIAL COURT DID NOT ABUSE ITS DISCRETION IN
IMPOSING CONSECUTIVE SUSPENDED SENTENCES AND
REINSTATING PROBATION.
Cline asserts that the trial court abused its discretion by "sentencing" him to

140 days in jail and 24 months of probation. App. Br. at 4. It is important to note
from the outset that the 140 day "sentence" the appellant complains of was, in fact,
a sanction for the probation violation on case 141906810. Cline was convicted of
~

committing three crimes while on probation. The judge ordered the sentences on
the three 2015 cases to run consecutively to each other, and consecutively to the
sentence on the 2014 case. However, the judge suspended the jail sentences on
the 2015 cases, and placed Cline on 24 months of supervised probation.
Meanwhile, because Cline had failed to engage in community-based substance
abuse treatment as previously ordered, the judge ordered that he serve 180 days
and complete the CATS substance abuse program in jail "as a condition of

10
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[reinstating] probation" on the 2014 case, and indicated a willingness to credit the
time served toward all four cases. R. 143:12-13(1); R. 83:12-13(2). 5
It is difficult to ascertain exactly what argument Cline is making, since he

fails to accurately recount the full procedural history of all four cases. Nonetheless,
he may argue that imposition of any jail for the OSC was an abuse of discretion,
or that the judge exceeded his authority in imposing consecutive sentences for the
three crimes Cline committed while on probation. In either event, it is undisputed
that sentencing courts have "wide latitude and discretion in sentencing." State v.
Woodland, 945 P.2d 665, 671 (Utah 1997). It is equally well-settled that the trial
court has broad discretion to modify, revise, or revoke conditions of probation on
post-conviction cases. State v. Nichols, 2016 UT App 52, ,i 2 (quoting State v.
Brooks, 2012 UT App 34, ,i 8). Accordingly, a sentence will not be overturned
unless the sentencing court bases its decision on some wholly irrelevant or
improper factor, fails to consider all legally relevant factors, imposes a sentence

~

that exceeds statutory or constitutional limits, or otherwise rules in a manner so
inherently unfair that the sentence is an abuse of discretion. State v. Helms, 2002
UT 12, ,i 8; State v. Sibert, 310 P.2d 388, 393 (Utah 1957); State v. Sotolongo,
2003 UT App 214, ,i 3. None of these factors are present here.

It seems incongruent for the trial court to order Cline to serve concurrent 180 day jail
commitments on four cases that were sentenced consecutively, however, there is no
dispute that he would ultimately be granted credit for previous time served on the
individual cases if the remainder of the suspended sentences were imposed.
5

11
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Gu

a. The court did not abuse its discretion in ordering consecutive
sentences.
Utah Code Ann § 76-3-204(1) provides that class A misdemeanors are
punishable by imprisonment for up to one year, and a fine of up to $2,500. The
0b

Code further authorizes the trial court to impose consecutive sentences for
separate offenses after evaluating a number of factors including "the gravity and
circumstances of the offenses, the number of victims, and the history, character,
and rehabilitative needs of the defendant." Utah Code Ann. § 76-3-401 (2). While
the judge is obliged to consider a few other factors in imposing consecutive felony
sentences, Utah's sentencing statute "may not be construed to limit the authority
of a court to impose consecutive sentences in misdemeanor cases." Utah Code

0a

Ann. § 76-3-401 (11 ).
Cline suggests that the sentencing court failed to "adequately consider'' his
character, attitude, and rehabilitative needs in imposing consecutive, albeit
suspended jail sentences. App. Br. at 6. "A sentence in a criminal case should be
appropriate for the defendant in light of his background and the crime committed

~

and also serve the interests of society which underlie the criminal justice system."
State v. McC/endon, 611 P.2d 728, 729 (Utah 1980). Consistent with the reasoning

~

of McC/endon, and the plain language of Utah Code Ann§ 76-3-401 (2), the court
considered Cline's background, character, attitude, and need for treatment in
imposing sentence. But Cline ignores a myriad of other factors the court was
obliged to consider in crafting a sentence, including: the nature of the crimes,
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Cline's criminal history, his persistent violation of prior court orders, his need for
adequate supervision, and the need to ensure public safety and justice for the
victims. Absent a showing to the contrary, this Court must presume that the
sentencing court considered all relevant factors and did not consider irrelevant
ones. See Helms, 2002 UT 12,

1m 11-12.

As stated, Cline does not claim that the sentencing court failed to consider
any required factor, nor could he. Cline's complaint is that the sentencing court did
not adequately consider factors favorable to him. In other words, he disagrees with
how the court assessed and weighed competing factors. However, he fails to point
to any specific instances in the record supporting his assertion that the trial court
abused its broad discretion. As this Court has recently noted, "[i]t is not enough to
tell this court that the trial court 'failed to consider all the legally relevant factors
and ... imposed an excessive sentence."' State v. Rivera, 2016 UT App 202, 1116
(alteration in original). Instead, Cline must present some evidence of judicial
abuse. Merely advancing "bald statement[s] ... shifts the burden of research and
argument" to this Court, and should be disregarded. LO Ill LLC v. Davis, 2016 UT
App 139, 11 26. Cline's disagreement with the sentencing court is not enough to
show abuse of discretion-he must point to specific instances in the record
supporting his claim of judicial indiscretion, and then show that "no reasonable
[person] would take the view" adopted by the trial court. State v. Valdovinos, 2003
UT App 432, 1114 (alteration in original) (internal quotation marks omitted).

13
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~

He cannot make that showing here. The trial court balanced the various
factors weighing for and against consecutive sentences, including his character
and need for treatment. R. 134-138(1 ); R. 74-78(2). However, the court expressed
concern that Cline distributed an intimate image of his Ex-Wife to other family
members while on probation and violated Neighbor's privacy and peace of mind
by repeatedly trespassing at her home. The court was even more concerned that
Cline immediately resumed harassing Neighbor after being released to the
supervision of pretrial services in violation of court orders. R. 140:25-141 :6(1 ); R.
142:21-143:4(1 ); R. 80:25-81 :6(2); R. 82:21-83:4(2). The court also assessed the
impact on the victims, noting that the defendant victimized two different people on
multiple occasions, one of whom lived in constant fear of the defendant and
~

described her life as being a "nightmare." R. 131 :11-13(1 ); R. 71 :11-13(2). The
court agreed with Cline that he needed mental health help, but also concluded that

v>

Cline's mental health issues were likely exacerbated by drug abuse, and that
supervised probation with ongoing treatment was necessary to address both
issues. R. 141 :16-18(1 ); R. 81 :16-18(2).
On his part, Cline minimized his behavior at sentencing, and refused to
accept responsibility for his actions. He protested to the court that he did not abuse
drugs, he asserted that Ex-Wife had actually sent intimate images of herself to him,
and claimed that he only went to neighbor's house because he was "sent by a
family member" to check on her welfare. R. 132:7-135:20(1 ); R. 72:7-75:20(2).

14
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Cline did not express any remorse for his crimes, or empathy for the victims, and
the sentencing court implicitly found his version of events to be incredible. See

State v. Goodman, 763 P.2d 786, 788 (Utah 1988) (noting appellate courts give
"'due regard ... to the opportunity of the trial court to judge the credibility of the
witnesses"' (quoting Utah R. Civ. P. 52(a))).
In weighing all the factors - the defendant's character and need for
treatment, his lack of insight, his refusal to follow prior court orders, the impact on
the victims, and the need to ensure public safety - the court concluded that
consecutive jail was justified under Utah Code Ann. § 76-3-401. R. 140:9143:24(1 ); R. 80:9-83:24(2). Cline cannot show that the court's balancing of all
relevant factors exceeded the court's statutory or constitutional authority. Absent
this showing, the sentences imposed are presumptively reasonable, and within the
broad discretion of the trial court. See State v. Moa, 2012 UT 28, ,i 35 (discussing
the presumption "that the district court made all the necessary considerations when
making a sentencing decision"); see also State v. Robison, 2006 UT 65, ,i21
(discussing presumption of regularity attaching to court rulings). Nor is the
sentence rendered an abuse of discretion by virtue of Cline's weighing the factors
differently than the sentencing court. See id. ,i,i59-61 (rejecting defendant's claim
that mitigating factors considered by the sentencing court should have weighed in
favor of probation). The judge acted within his broad discretion at sentencing, and
balanced all relevant factors. Cline has not pointed to any evidence suggesting
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~

that any reasonable person would think otherwise, accordingly, the sentence of
~

suspended jail and probation is presumptively reasonable. See Valdovinos, 2003
UT App 432, i]14.

(;J

b. The court did not abuse its discretion in ordering a 180 day
commitment and in-custody drug treatment as a condition of
reinstating probation on the 2014 case.
Cline concedes that his record while on probation justified the imposition of
"some" jail time. However, he asserts that the imposition of what ultimately resulted
in 140 days of confinement constituted an abuse of discretion. Aplt. Br. at 6. As

~

discussed above, Cline was already on probation for a class A misdemeanor when
he violated his probation by refusing to engage in treatment and committing new
offenses. The sentencing judge was certainly entitled to terminate probation
unsuccessfully and close the case with 365 days of jail to be served forthwith, or
the court could have imposed a lesser jail commitment and ordered 36 months of

<;;

probation. Instead, the court revoked and reinstated probation for 24 months with
the additional order to serve 180 days in jail-not as punishment, but specifically
to complete the CATS program. When Cline was unable or unwilling to participate
in CATS, the court conferred a further benefit by reducing his commitment to 140
days. Because the sanction imposed was significantly less than the statutory limit,

~

it is facially reasonable. See Utah Code Ann. § 77-18-1 (1 0)(a)(i) (granting the
sentencing court discretion to impose probation for up to 36 months on a class A
misdemeanor conviction).

16
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

A criminal defendant does not have a constitutional right to probation, and
the sentencing court has broad discretion is deciding whether probation is

<ill

appropriate, and what terms and conditions should apply. State v. Rhodes, 818
P.2d 1048, 1051 (Utah Ct. App. 1991 ). As discussed above, the court considered
many factors in ordering Cline to complete 180 days of jail and CATS as a condition
of reinstating probation, including his need for treatment and rehabilitation. Given
that Cline refused to engage in treatment while on probation, the court reasonably
believed that Cline would not be amenable to treatment in the community, and that
in-custody drug treatment would be appropriate. Cline has not shown the trial
court's conclusions to be unreasonable or arbitrary, especially when considering
his prior history of disregarding court orders and committing new offenses while on
probation.
There is nothing inherently unfair or unreasonable about the sentencing
court's decision to give Cline another opportunity to complete probation after a
relatively brief jail commitment-especially considering he did not even complete
the CATS program, and had his initial commitment of 180 days reduced to 140
days. In light of all the factors weighing in favor of imprisonment, his refusal to
engage in treatment, his willful disregard of court orders, and his commission of
new crimes while on probation, Cline cannot seriously assert that the judge abused
his discretion by affording him another opportunity to complete probation. See
State v. Killpack, 2008 UT 49, ,i 59 ("[O]ne factor in mitigation or aggravation may

17
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

~

weigh more than several factors on the opposite scale." (internal quotation marks
~

omitted)). In short, the sentencing court acted well within its discretion when it
determined that 140 days of jail was a reasonable sanction for Cline's serious
parole violations.
CONCLUSION

For the foregoing reasons, the Court should affirm Cline's sentence.
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